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 This matter is before the Federal Communications Commission (“FCC”) upon the 

Petition for Preemption and Declaratory Ruling (“Petition for Preemption”) filed by Frontier 

Communications of America, Inc. (“Frontier”) on December 14, 2005.  The Petition seeks an 

Order from the FCC that would overrule the November 7, 2005 decision of the Tennessee 

Regulatory Authority (“Authority” or “TRA”) in TRA Docket No. 04-00379, preempt Tenn. 

Code Ann. § 65-29-102, and rule that Frontier may compete in the service territory of Ben 

Lomand Rural Telephone Cooperative (“Ben Lomand”).  In response to Frontier’s Petition for 

Preemption, the TRA respectfully states that Frontier is not entitled to compete with Ben 

Lomand because Frontier does not possess statewide authority under its certificate of public 

convenience and necessity (“CCN”) and has not sought approval of an amendment to its CCN 

from the TRA for a grant of such authority.  The Petition for Preemption of Frontier should be 

summarily dismissed on the ground that it is not ripe for consideration because Frontier has not 

exhausted its remedies at the TRA.   



 

BACKGROUND

On June 27, 1996, the Tennessee Public Service Commission (“TPSC”) entered an Order 

in Docket No. 96-00779 approving the Initial Order of an Administrative Judge and granting a 

CCN to Citizens Telecommunications Company d/b/a Citizens Telecom (“Citizens”) to operate 

as a competing telecommunications service provider.  The Administrative Judge’s Initial Order, 

entered on May 30, 1996, stated that the application of Citizens sought a CCN to offer 

telecommunications services on a statewide basis but also reflected that the two Citizens 

incumbent local exchange carriers were not claiming to be entitled to the exemptions from 

competition found in Tenn. Code Ann. § 65-4-201(d).1   

On October 26, 2004, Frontier filed a Petition of Frontier Communications, Inc. for 

Declaratory Ruling That It Can Provide Competing Services in Territory Currently Served by 

Ben Lomand Rural Telephone Cooperative, Inc. (“Petition”).  In the Petition, Frontier identified 

itself as a competing local exchange carrier (“CLEC”).  Frontier contended that it had statewide 

authority from the TRA to provide telecommunications services based on the Order entered in 

TRA Docket No. 96-00779. The Petition described Ben Lomand as a telephone cooperative 

serving customers in White, Warren, Van Buren, Grundy and portions of Franklin, Coffee and 

Bedford counties in Tennessee.  

Through its Petition and the terms of the Interconnection Agreement with Ben Lomand, 

Frontier sought a declaratory order whereby Frontier could compete in the territory being served 

by Ben Lomand.  By its own terms, the Interconnection Agreement filed with the TRA on 

August 2, 2004 stated that it would become effective upon the following conditions:  

(a) issuance of a final order by a regulatory body or court with the 
requisite jurisdiction to grant FCA [Frontier] with all necessary regulatory 

                                                 
1 As a result of a subsequent merger between Citizens and Frontier Communications of America, Inc., Citizens’ 
name was changed to Frontier.  
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approval and certification to offer local exchange and local exchange 
access services in the geographic areas to which this Agreement applies; 
and  
 
(b) approval of this Agreement by the Commission. 

  
The Parties recognize that, in the absence of a final order under subsection 
(a) immediately above, a question of law exists with respect to whether the 
Commission has statutory authority to authorize FCA [Frontier] or any 
other carrier to provide local exchange and/or local exchange access 
services in the areas of the State of Tennessee served by BLTC [Ben 
Lomand] or other telephone cooperatives.2    

 

Frontier alleged that the two conditions necessary to render the Agreement effective have been 

met.  Ben Lomand did not agree that the conditions have been met.   

 On December 8, 2004, Ben Lomand filed the Answer and Motion to Dismiss of Ben 

Lomand Rural Telephone Cooperative, Inc. (“Answer and Motion to Dismiss”).  In its Answer 

and Motion to Dismiss, Ben Lomand specifically denied that Frontier had the authority to 

compete in Ben Lomand’s service territory.  Ben Lomand asserted that, with the exception of 

resolving territorial boundary disputes as specified in Tenn. Code Ann. § 65-29-130, it was not 

subject to the jurisdiction of the TRA because of its cooperative status.  Ben Lomand moved to 

dismiss the Petition on the grounds of lack of subject matter and personal jurisdiction and failure 

to state a claim upon which relief can be granted. 

During the December 13, 2004 Authority Conference, the Authority convened a 

contested case proceeding and appointed a Hearing Officer to establish a procedure for framing 

and resolving the issues raised in the Petition.  Through a series of orders, the Hearing Officer 

granted intervention to Twin Lakes Telephone Cooperative Corporation, North Central 

Telephone Cooperative, Inc., Bledsoe Telephone Cooperative, DTC Communications, Highland 

Telephone Cooperative, Inc., West Kentucky Rural Telephone Cooperative Corporation, and 
                                                 
2 Exhibit A to the Petition for Preemption, p. 9. 
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Yorkville Telephone Cooperative, Inc. (“Intervening Cooperatives”).    

During a Status Conference held on April 27, 2005, the Hearing Officer established a 

procedural schedule requiring that initial and reply briefs would be filed by the parties on June 8, 

2005 and June 15, 2005, respectively, and that oral arguments addressing the threshold issues of 

the Answer and Motion to Dismiss would be heard by the Authority.  The Hearing Officer stated 

that the remainder of the procedural schedule would be determined by the decision of the 

Authority regarding the threshold issues.  Briefs were filed according to the schedule and oral 

argument was presented to the Authority on June 27, 2005.  

At an Authority Conference held on November 7, 2005, the Authority determined that 

Frontier did not have statewide authority under its CCN to permit it to serve customers in Ben 

Lomand’s territory because Citizens, in requesting statewide authority to provide competing 

telephone service, was granted statewide approval only to the extent allowable by state law at the 

time.  The 1996 TPSC Order did not extend to Citizens statewide authority to enter into 

territories of small rural telephone carriers (those less than 100,000 total access lines) or 

cooperatives.  Based on this finding, the Authority dismissed the Petition of Frontier on the 

ground that its claim for relief could not be granted given its current CCN.3   Frontier filed its 

Petition for Preemption and Declaratory Ruling (“Petition for Preemption”) with the FCC on 

December 14, 2005.   

  
DISCUSSION 

In the Petition for Preemption, Frontier asserts that Ben Lomand’s motion to dismiss was 

granted by the TRA “on the ground that state law does not permit the TRA to grant authority for 

                                                 
3  An Order reflecting the action of the Authority at the November 7, 2005 Conference is forthcoming.  
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CLECs to serve territories served by telephone cooperatives.”4  Frontier attached a copy of the 

transcript of the TRA Conference to its Petition for Preemption purportedly in support of this 

assertion.  Nevertheless, the transcript specifically demonstrates that the Petition of Frontier was 

dismissed on the ground that Frontier did not have statewide authority through the CCN granted 

to Citizens in 1996.   

Throughout the Petition for Preemption, Frontier represents that it has statewide authority 

to provide telecommunication services:  

The Tennessee Regulatory Authority (TRA) pursuant to a state statute has ruled 
that Frontier Communications of America, Inc., despite having a statewide CLEC 
certificate of authority, is not permitted to compete as a CLEC in a telephone 
cooperative’s territory.  (Petition for Preemption, Summary)   
 
Frontier Communications of America, Inc. (“Frontier of America”), an affililate 
of Frontier of Tennessee, had previously obtained a statewide Certificate of 
Convenience from the TRA by order dated June 27, 1996 . . . (Petition for 
Preemption, p. 2)  
 
Frontier of America already has a “statewide” Certificate of Need from the TRA.  
(Petition for Preemption, p. 6) 
 
Frontier of America already holds a statewide certificate and is being prevented 
from exercising it solely because the TRA is insulating Ben Lomand Coop from 
competition contrary to law.  (Petition for Preemption, p. 7)   
 
All of the statements above, which have been asserted by Frontier in support of its claim 

for preemption, are not supported by the transcript reflecting the decision of the TRA.  The 

Petition for Preemption ignores the stated basis for the TRA’s dismissal of Frontier’s Petition. 

The Authority explained that Citizens’ CCN could only convey to Citizens the authority to 

provide telecommunications services that existed in the state of the law at the time of approval of 

the CCN by the TPSC.  Frontier’s assertions of “statewide” authority are based on its own 

conclusions and not the findings and conclusions of the TRA.  Moreover, Frontier’s assertions in 

                                                 
4 Petition for Preemption, p. 3. 
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the Petition for Preemption are inconsistent with the terms of the Interconnection Agreement 

wherein the parties rely on “the issuance of a final order” for the Agreement to become effective.    

Frontier also raises the decision of the FCC in the Hyperion case5 as a basis for 

overruling the TRA’s decision in TRA Docket No. 04-00379 and seeking preemption of Tenn. 

Code Ann. § 65-29-102.  The Petition for Preemption states:  

Frontier recognizes that in the Hyperion case the Commission declined to direct 
the TRA to grant Hyperion’s application for a [CCN].  In the case at hand, by 
contrast, Frontier of America already holds a statewide certificate and is being 
prevented from exercising it solely because the TRA is insulating Ben Lomand 
Coop from competition contrary to law.  Accordingly, the Commission should 
rule that Frontier of America is entitled to compete in Ben Lomand Coop’s 
territory, and more specifically, that the conditions of the interconnection 
agreement are satisfied.  There is no need for this proceeding to be remanded to 
the TRA, and it would be contrary to the public interest to do so.6

 
The Hyperion case was commenced before the TRA in Docket No. 98-00001 on January 

2, 1998.  Specifically, Hyperion sought an amendment to its CCN under Tenn. Code Ann. § 65-

4-201(b) to provide service as a CLEC in the service territory of Tennessee Telephone Company, 

an incumbent local exchange carrier with fewer than 100,000 total access lines in Tennessee.  

Hyperion’s CCN did not provide statewide service at that point in time because of the restriction 

in Tenn. Code Ann. § 65-4-201(d) limiting competition in the service areas of incumbent carriers 

having less than 100,000 total access lines.  Hyperion’s application was denied by a majority of 

the Directors.   

On May 29, 1998, Hyperion filed a Petition with the FCC asking the FCC to preempt the 

enforcement of Tenn. Code Ann. § 65-4-201(d) as well as the Authority’s April 9, 1998 Order 

denying Hyperion a CCN to provide local exchange service in areas of Tennessee served by the 
                                                 
5 AVR, L.P. d/b/a/ Hyperion of Tennessee, L.P. Petition for Preemption of Tennessee Code Annotated § 65-4-201(d) 
and Tennessee Regulatory Authority Decision Denying Hyperion’s Application Requesting Authority to Provide 
Service in Tennessee Rural LEC Service Areas, CC Docket 98-92, Memorandum Opinion and Order, 14 FCC Rcd. 
11064 (1999) (“Memorandum Opinion and Order”). 
6 Petition for Preemption, pp. 6-7. 

 6



 

Tennessee Telephone Company.  Hyperion also asked the FCC to direct the TRA to grant 

Hyperion’s application for an expanded CCN.  Hyperion asserted that the TRA’s Order and 

Tenn. Code Ann. § 65-4-201(d) violated Section 253(a) of the Communications Act of 1934, as 

amended by the Telecommunications Act of 1996,7 and fell outside the scope of authority 

reserved to the states by Section 253(b) of the Act. 

On May 27, 1999, the FCC issued an Order granting in part and denying in part 

Hyperion’s Petition.  Specifically, the FCC preempted the enforcement of the TRA’s Order of 

April 9, 1998 and Tenn. Code Ann. § 65-4-201(d), but declined to direct the TRA to grant 

Hyperion’s CCN application.  The FCC stated that upon a request from Hyperion, the Authority 

should reconsider Hyperion’s application in a manner consistent with the Act and the FCC’s 

Memorandum Opinion and Order.8  Hyperion never re-filed or otherwise pursued its 

Application with the TRA.  

Frontier’s Petition filed with the TRA involves a different factual scenario than that 

presented in the Hyperion case.  Hyperion was specifically seeking an amendment to its CCN for 

statewide authority to compete in the service territory of Tennessee Telephone Company. 

Frontier has not sought an amendment to its CCN, instead it asserts that it has statewide authority 

regardless of the position of the TRA.  Notwithstanding, the FCC’s express preemption of Tenn. 

Code Ann. § 65-4-201(d), the FCC did not grant Hyperion’s request to direct the TRA to grant 

Hyperion’s application for an amendment to the CCN.  Instead, the FCC recognized that the 

TRA, under its certification statutes, should take the action of approving the amendment to the 

state-awarded CCN of Hyperion.  In its Petition for Preemption, Frontier relies on the FCC’s 

decision in Hyperion, but ignores the action of the FCC in remanding the matter to the TRA.  
                                                 
7 47 U.S.C. § 253(a).  Section 253 was added by the Telecommunications Act of 1996, Pub. L. No. 104-104, 110 
Stat. 56, codified at 47 U.S. C. §§ 151 et seq. 
8 Memorandum Opinion and Order, at ¶ 22.  

 7



 

Finally, the Petition for Preemption asks the FCC to declare that the Interconnection 

Agreement between Frontier and Ben Lomand is effective.  This request is not supported by the 

record in this docket in that Frontier has not demonstrated, and indeed does not have the 

statewide authority to offer telecommunications services in the service territory of Ben Lomand.  

For these reasons, Frontier’s Petition for Preemption is premature and must be denied. 

   
WHEREFORE, for the foregoing reasons, the Tennessee Regulatory Authority requests 

that the Federal Communications Commission dismiss Frontier’s Petition for Preemption and 

Declaratory Ruling. 

Respectfully submitted, 

 
 
s/J. Richard Collier    
J. Richard Collier, BPR # 015343 
General Counsel 
 
 
s/Monica Smith-Ashford    
Monica Smith-Ashford, BPR # 017567 
Counsel 
 

 
Tennessee Regulatory Authority 
460 James Robertson Parkway 
Nashville, Tennessee 37243-0505 
(615) 741-2904 
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CERTIFICATE OF SERVICE 

 I hereby certify that on this 21st day of February, 2006, a true and exact copy of the foregoing 
was filed electronically with the Federal Communications Commission.  The original document has 
been delivered via U.S. Mail, postage pre-paid, to: 
 

Marlene H. Dortch 
Office of the Secretary 
Federal Communications Commission 
445 12th Street, S.W., Room TW-A325 
Washington, DC  20554 

 
In addition, a true and exact copy of the foregoing document was served on the following persons, 
via the method indicated: 
 

[ ] Hand Delivered 
[ ] U.S. Mail 
[ ] Facsimile 
[X] E-mail 

Janice M. Myles  
Federal Communications Commission 
Wireline Competition Bureau 
Competition Policy Division 
445 12th Street, S.W., Room 5-C140 
Washington, DC  20554 
(Janice.myles@fcc.gov) 
 

[ ] Hand Delivered 
[ ] U.S. Mail 
[ ] Facsimile 
[X] E-mail 

Best Copy and Printing, Inc. 
Portals II 
445 12th Street, SW, Room CY-B402 
Washington, DC  20554 
(fcc@bcpiweb.com) 
 

[ ] Hand Delivered 
[X] U.S. Mail 
[ ] Facsimile 
[ ] E-mail 

Gregg C. Sayre, Associate General Counsel 
Kenneth F. Mason, Director Federal Regulatory 
Frontier Communications 
180 South Clinton Avenue 
Rochester, NY  14646-0700 

 
[ ] Hand Delivered 
[ ] U.S. Mail 
[ ] Facsimile 
[X] E-mail 

 
Melvin J. Malone 
Miller & Martin, PLLC 
150 Fourth Avenue North 
1200 One Nashville Place 
Nashville, TN  37219-2433 
(mmalone@millermartin.com) 
 

[ ] Hand Delivered 
[X] U.S. Mail 
[ ] Facsimile 
[ ] E-mail 

H. LaDon Baltimore 
Farrar & Bates, L.L.P. 
211 Seventh Avenue North, Suite 420 
Nashville, TN 37219 
 

 
 
 
       s/J. Richard Collier___________________ 
       J. Richard Collier, BPR #15343 
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